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Acquisition agreement to facilitate Abernethy Road works 

Date  

Parties LWP Byford Syndicate Pty Ltd 

ACN 117 550 553 of, 34 Main Street, Ellenbrook, WA 6069 

 (Owner) 

 Shire of Serpentine Jarrahdale 

ABN 98 924 720 841  of 6 Paterson Street, Mundijong, WA 6123 

(Shire) 

  

Recitals A. The Owner owns the Land and the Shire has care, control and 

management of Abernethy Road. 

B. The Shire, as part of its widening and upgrade works of 

Abernethy Road, seeks to: 

(a) undertake the Road Widening Works on the Road Land; 

and 

(b) acquire the Road Land for road purposes. 

C. The Owner has agreed to: 

(a) grant the Shire the right to enter the Road Land and 

undertake the Road Widening Works; and 

(b) cede the Road Land to the Crown free of cost, 

on the terms and conditions of this Deed. 

  

The parties agree as follows: 
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1. Definitions and interpretation clauses 

1.1 Definitions 

In this Deed: 

Business Day means a day that is not a Saturday, Sunday or public holiday in 

Perth, Western Australia. 

Ceding  is defined in clause 2.2. 

Deed means this deed as supplemented, amended or varied from time 

to time. 

Excision Notice is defined in clause 4.1(a). 

Item means an item in the Schedule. 

Land means the land described in Item 1. 

LAA Land Administration Act 1997.  

Road Land means the areas described in Item 2 and hatched on the plans 

attached as Annexure A. 

Road Widening 

Works 

means: 

(a) the works to construct, upgrade and widen Abernethy 

Road; and  

(b) any necessary directly related infrastructure works to be 

constructed by or on behalf of the Shire within the Road 

Land, 

generally in accordance with the plans attached at Annexure A. 

Shire  includes the Shire's employees, agents, contractors and invitees. 
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Subdivision is defined in clause 4.1(a)(i). 

Taking is defined in clause 4.1(a)(ii). 

1.2 Interpretation  

In this Deed unless a contrary intention is expressed: 

(a) headings and italicised, highlighted or bold type do not affect the interpretation of 

this Deed; 

(b) the singular includes the plural and the plural includes the singular; 

(c) a gender includes all other genders; 

(d) other parts of speech and grammatical forms of a word or phrase defined in this 

Deed have a corresponding meaning; 

(e) a reference to a person includes any individual, firm, company, partnership, joint 

venture, an unincorporated body or association, trust, corporation or other body 

corporate and any Government Agency (whether or not having a separate legal 

personality); 

(f) a reference to a clause, party, annexure, exhibit or schedule is a reference to a 

clause of, and a party, annexure, exhibit and schedule to, this Deed and a 

reference to this Deed includes any clause, annexure, exhibit and schedule; 

(g) a reference to a document includes any agreement or contract in writing, or any 

certificate, notice, Deed, instrument or other document of any kind; 

(h) a provision of this Deed may not be construed adversely to a party solely on the 

ground that the party was responsible for the preparation of this Deed or the 

preparation or proposal of that provision; 

(i) a reference to a body, other than a party to this Deed (including an institute, 

association or authority), whether statutory or not, which ceases to exist or whose 

powers or functions are transferred to another body, is a reference to the body 

which replaces it or which substantially succeeds to its powers or functions; 

(j) the words 'include', 'including', 'for example', 'such as' or any form of those words 

or similar expressions in this Deed do not limit what else is included and must be 

construed as if they are followed by the words 'without limitation', unless there is 

express wording to the contrary; and  

(k) if an act or event must occur or be performed on or by a specified day and occurs 

or is performed after 5:00 pm on that day, it is taken to have occurred or been 

done on the next day. 
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2. Owner’s obligations 

2.1 Access and possession for Road Widening Works 

Upon execution of this Deed, the Owner agrees to give the Shire access to and vacant 

possession of the Road Land for the Road Widening Works. 

2.2 Cede Road Land on subdivision of Land 

The Owner agrees with the Shire to cede the Road Land free of cost and without payment 

of compensation by the Crown or the Shire, for the purpose of a road reserve on the future 

subdivision or development of the Land, by vesting the Road Land in the Crown pursuant 

to section 168 of the Planning and Development Act 2005 (Ceding). 

2.3 No compensation for Road Land 

The Owner acknowledges and agrees that no claim lies against the Shire, the Crown or 

the Minister for Lands in respect of the acquisition of the Road Land under the LAA, the 

Planning & Development Act 2005 or any other statutory provision or otherwise and that 

the provisions of this Deed are a full and complete discharge of any claim the Owner may 

have or at any time hereafter may have or but for the execution of this Deed could or 

might have had against the Shire, the Crown or the Minister for Lands in respect of or in 

any way related to the acquisition of the Road Land. 

2.4 Owner’s acknowledgements 

The Owner acknowledges that:  

(a) upon execution of this Deed, the Shire is entitled as beneficial owner to lodge an 

absolute caveat over the Road Land to secure its interest in the Road Land;  

(b) it has received the statement issued by the Shire pursuant to the provisions of 

section 168 of the LAA, copy annexed hereto as Annexure B; and 

(c) if the Shire proceeds by way of Taking, it has by entry into this Deed: 

(i) consented to the Taking by the Minister for Lands pursuant to the 

provisions of section 168(1) of the LAA; and 

(ii) agreed that no compensation is payable under Part 10 of the LAA for the 

Taking. 
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3. Shire’s obligations 

3.1 Possession and Risk of Road Land 

The Shire and the Owner agree that upon execution of this Deed, possession and risk for 

the Road Land will pass to the Shire and the Shire will be responsible for the Road Land. 

3.2 Complete the Road Widening Works 

The Shire agrees to: 

(a) carry out and complete the Road Widening Works in accordance with the 

requirements of the Shire and this Deed; and 

(b) notify the Owner as soon as the Road Widening Works have been completed in 

accordance with the requirements of this Deed and to the satisfaction of the Shire. 

3.3 Indemnity 

The Shire shall indemnify and keep indemnified the Owner against all actions, liabilities, 

proceedings, claims, costs and expenses which the Owner may suffer, incur or sustain in 

connection with, or arising in any way out of, the loss of or damage to any property, or 

the death or injury of any person resulting from the Road Widening Works or the use of 

the Road Land by the Shire or its employees, contractors, or authorised users (including 

the public at large), provided that nothing in this clause shall require the Shire to indemnify 

the Owner, its servants, contractors or agents against any loss, damage, expense, action 

or claim arising out of a negligent or wrongful act or omission of the Owner, or its servants, 

contractors, or agents. 

3.4 Shire to maintain insurance 

 In respect of the Road Land, the Shire covenants and agrees to: 

(a) maintain at all times adequate public liability and products liability insurance for a 

sum of not less than $100,000,000 in respect of any one claim; and 

(b) on demand supply to the Owner details of the public liability and products liability 

insurance and a copy of the certificate of currency, or similar such evidence. 

4. Shire may elect to take action to excise Road Land 

4.1 Shire may issue notice  

(a) In the event the Shire requires the Road Land to be vested in the Crown prior to 

Ceding of the Road Land by the Owner, the Shire may upon written notice to the 

OCM057.1/05/17



  

 

 

Acquisition Agreement to facilitate Abernethy Road works 

 

Page 6 

 

14_40889_006.docx  

 

Owner elect to take action to excise the Road Land (Excision Notice) by either:  

(i) submitting an application to the Western Australian Planning 

Commission to subdivide the Land to enable the Road Land to be vested 

in the Crown pursuant to section 168 of the Planning and Development 

Act 2005 (Subdivision); or 

(ii) requesting the Minister for Lands to take the Road Land under section 

168(1) of the LAA (Taking). 

(b) If the Shire acquires the Road Land pursuant to paragraph (a) above, the Road 

Land will be acquired free of cost from the Owner, but the Shire will bear all the 

costs associated in excising the Road Land. 

4.2 Shire’s obligations 

In the event the Shire issues an Excision Notice, the Shire covenants and agrees: 

(a) if the Shire proceeds by way of Subdivision, to prepare all documents required to 

enable the Owner to obtain a new Certificate of Title to the balance of the Land 

after the vesting of the Road Land;  

(b) if the Shire proceeds by way of Taking, to arrange for the preparation and 

lodgement all necessary documents with the Minister for Lands, the Department 

of Lands and Landgate as required for the registration of the Taking and arrange 

for a new Certificate of Title to the balance of the Land following the Taking if 

required; and 

(c) bear all the costs and disbursements associated with the performance of the 

obligations set out in this Deed, including survey fees and costs associated with 

the Taking or the Subdivision and the preparation, stamping and registration of 

documents. 

4.3 Owner’s obligations 

In the event the Shire issues a written notice to take the necessary action to excise the 

Road Land pursuant to this clause, the Owner covenants and agrees:  

(a) if requested by the Shire in writing, to arrange the partial discharge of any 

mortgages over the Road Land prior to the Taking, transfer or vesting of the Road 

Land; 

(b) if requested by the Shire in writing, to arrange for all of the Land’s occupiers, 

registered interest holders and encumbrance holders to consent in writing to the 

acquisition of the Road Land; 

(c) if the Shire proceeds by way of Subdivision: 
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(i) to cause the Road Land to vest in the Crown pursuant to section 168(3) 

of the Planning & Development Act 2005 following completion of 

subdivision of the Land; 

(ii) to sign any necessary subdivision application, survey approval form, 

Application for New or Balance Title, or any conveyance and all other 

documents (if any) necessary to receive WAPC subdivision approval and 

excise the Road Land from the Land; and 

(iii) produce, or make all such arrangements for the production of, the 

duplicate certificate of title for the Land at Landgate to permit the 

registration of any document referred to in, or required to give effect to, 

in this clause.  

(d) if the Shire proceeds by way of Taking, to sign any document required to effect 

the Taking and any document required under any legislation to be executed to 

finalise the Taking. 

5. Disposal of interest in the Land 

In the event the Owner wishes to transfer or mortgage the Land or part thereof before the 

Road Land is excised from the Land, the Shire will temporarily withdraw its caveat from 

the Road Land to permit such registration PROVIDED: 

(a) the Owner is not in default of any of its obligations under this Deed;  

(b) the transferee of the Land has first executed a Deed prepared by the Shire’s 

solicitors whereby the transferee covenants to observe and perform such of the 

covenants conditions and stipulations of the Owner herein contained (including 

this covenant) as the Shire shall reasonably require, as if the transferee had been 

a party to this Deed; or in the case of a mortgage the mortgagee has first executed 

an undertaking satisfactory to the Shire; and 

(c) the Shire is entitled to re-lodge its absolute caveat over the Road Land following 

the registration of the transfer or mortgage. 

6. Costs 

The Shire agrees to bear all the costs and disbursements associated with the 

performance of the Shire’s obligations set out in this Deed, including all costs associated 

with the Road Widening Works, survey fees and costs associated with the Taking or the 

Subdivision or the preparation, stamping and registration of documents (which includes 

any caveat referred to in clause 2.4(a), withdrawal of any such caveat and any deed or 

mortgagee undertaking described in clause 5). 
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7. Notices 

7.1 Notice requirements 

Any notice, demand, approval, consent or other communication under this Deed (Notice) 

must be in writing and must be delivered: 

(a) personally; 

(b) by facsimile; or 

(c) by prepaid express post, 

to a party at: 

(d) the address of the party set out in clause 7.3 (Nominated Contact Details); or 

(e) such other contact details as the party may from time to time notify to the other 

party for the purposes of, and in accordance with, this clause. 

7.2 When Notices considered given and received 

A Notice given in accordance with this clause takes effect when received (or such later 

time as specified in it), and is taken to be received: 

(a) if hand delivered, on delivery; 

(b) if sent by prepaid express post, two Business Days after the date of posting (or 

five Business Days after the date of posting if posted to or from outside Australia); 

or 

(c) if sent by facsimile, when the sender’s facsimile system generates a message 

confirming successful transmission of the total number of pages of the Notice, 

unless within four business hours (being a period of time between 9:00 am and 

5:00 pm on a Business Day) after the transmission, the recipient informs the 

sender that it has not received the entire Notice, 

but if the delivery, receipt or transmission is not on a Business Day or is after 5:00 pm on 

a Business Day, the Notice is taken to be received at 9:00 am on the Business Day after 

that delivery, receipt or transmission. 

7.3 Nominated Contact Details 

For the purposes of this clause 7, the Nominated Contact Details of the parties are as 

follows: 

(a) Owner: 
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LWP Byford Syndicate Pty Ltd 

34 Main Street 

ELLENBROOK  WA  6069 

Facsimile: +61 8 9296 9100 

Attention:  Kelly Howell 

 

(b) Shire: 

Shire of Serpentine Jarrahdale ABN  

6 Paterson Street 

MUNDIJONG WA 6123 

Facsimile: +61 8 9525 5441     

Attention: Chief Executive Officer 

8. General  

8.1 Entire agreement  

This Deed (including any schedules and annexures) contains the entire understanding of 

the parties with respect to the matters contained in them.  There are no promises, 

covenants or undertakings other than those specified in this Deed. 

8.2 Further assurances 

Each party agrees to do all acts and things, and execute all deeds, documents and other 

writings as are from time to time reasonably required to give effect to this Deed. 

8.3 Governing law 

This Deed is governed by the law of the State of Western Australia and each party submits 

to the non-exclusive jurisdiction of the courts in the State of Western Australia. 

8.4 Assignment of Shire’s rights 

The Shire must not assign, mortgage or charge the Shire’s rights under this Deed or 

dispose of the rights granted to it in respect of the Road Land in any way. 
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8.5 Counterparts 

This Deed may be signed in any number of counterparts and all such counterparts taken 

together will be deemed to constitute one and the same document. 
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Schedule 

Item 1 Land Lot 9071 on Deposited Plan 406031, being the whole of the land 

contained in Certificate of Title Volume 2876 Folio 489; 

Lot 9081 on Deposited Plan 407780, being the whole of the land 

contained in Certificate of Title Volume 2896 Folio 971; and 

Lot 9082 on Deposited Plan 408089 being the whole of the land 

contained in Certificate of Title Volume 2906 Folio 232. 

Item 2 Road Land Those parts of the Land as shown hatched on the plans attached 

to this Deed at Annexure A. 
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Mortgagee Consent 

BANKWEST, A DIVISION OF COMMONWEALTH BANK OF AUSTRALIA (Mortgagee) being 

the Mortgagee under Mortgage J937046 or any subsequent or replacement mortgage over the 

Land (Mortgage): 

 

(a)   CONSENTS to the terms of this Deed; 

 

(b) ACKNOWLEDGES that it has by execution of this consent document, consented to the 

Taking of the Road Land by the Minister for Lands pursuant to the provisions of section 

168(1) of the LAA or the excision of the Road Land by way of the Subdivision; and 

 

(c) UNDERTAKES until the Road Land is excised from the Land: 

 

(i) not to sell the Land or any part thereof, in exercise of its power of sale, without 

first obtaining the execution of an agreement or covenant between any proposed 

purchaser and the Shire whereby the proposed purchaser covenants to perform 

and observe the covenants contained in the Deed where the performance on the 

part of the Owner remains to be or continues to be performed or observed; and 

 

(ii) not to assign the Mortgage or any rights thereunder without first procuring the 

execution by the proposed assignee of a similar undertaking to the one given in 

this consent document. 

 

The Shire confirms that in consideration of the Mortgagee fulfilling its obligations pursuant to this 

consent document, it will promptly, upon receipt of a request of the Mortgagee, do all things 

necessary to withdraw any caveat it has lodged against the Land.   
 

DATED this          day of             2017 
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Signing page 

Executed as deed 

Executed by LWP Byford Syndicate Pty 

Ltd ACN 117 550 553 in accordance with 

section 127 of the Corporations Act 2001 

(Cth) by: 

  

 

 

 

Signature of Director 

  

 

 

Signature of Director/Company Secretary 

 

 

 

Full name (print) 

  

 

 

Full name (print) 

 

 

The Common Seal of the Shire of 

Serpentine Jarrahdale ABN 98 924 720 

841 was affixed in the presence of: 

  

 

 

 

Signature of Chief Executive Officer 

  

 

 

Signature of President 

 

 

 

Full name (print) 

  

 

 

Full name (print) 
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Annexure A Plan of Road Land 
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Annexure B Statement of Procedures 
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